CRITERIA. IN CRIMINAL DEFINITIONS-A STUDY IN THE FOUNDATIONS OF LAW ENFORCEMENT
SPENCER D. PARRATT* Criminal law enforcement in the United States operates through two distinct modes. The first and traditional mode is through the ordinary police and prosecuting systems, utilizing the concept of criminal standard expressed in the maxim ignorantia legis neminem excusat. The second, and increasingly used mode is through extraordinary investigation agencies, either acting through ordinary prosecuting officials or parallel with them, and -utilizing a concept of generalized standards commonly called "discretionary." Whichever mode is selected by the legislature in providing enforcement machinery and standards depends upon somewhat indeterminate criteria, but usually including the capacity of the legislature to make relatively exact specifications of enforceable rules so that they will be understood by those affected. Hence, as operating enforcement processes, both modes become dependent upon two basic premises. The first of these is that definitions of criminality must be compatible-with, and accepted by, those affected as within the bounds of prevailing standards of cultural mores. The second is that penalties, or whatever treatment is provided for convicts, be generally agreed upon as having a commensurate relationship with the nature of the criminal act or the nature of the criminal or both of these elements combined in some not too clear pattern of values-' Is it possible to experimentally explore into the operating foundations of these presumptions? A democratic control over administrative processes and rules would indicate that a relationship exists between criminal definitions and citizen attitudes., Perhaps a more subtle and effective method of determining this relationship can be found to supplement, or supersede, the electoral and legislative processes now in vogue.' * School of Citizenship and Public Affairs, Syracuse University, Syracuse, N. Y, 1 A study of this aspect of the problem is in preparation. 2 Cf. The ideology represented in Kelsen's Pure Theory of Law, advanced without technological devices to discover ideological or attitudinal foundations except through the facts of operating existence, is significantly related to the viewpoint advanced as fundamental to this paper. See: Rene Rechtslehre (1934) [332] CRIMINAL DEFINITONS Significant attempts have been made in the direction of better determining the ideological or attitudinal foundation of criminal definitions. Professor Thurstone reported a study using the method of paired comparisons, but with a small number of statements reduced to the form of single words.
3
A second study was reported in the Journal of Criminal Law and Criminology by Ray Mars Simpson. This utilized a method of averaging rank orders given to criminal definitions by contrasting interest groups and the development of a composite index of seriousness.
&4
The study here reported is another experimental approach toward the understanding of the relationship of criminal definitions and citizen supporting attitudes, utilizing Thurstone's third method of psycho-physical scale building. The methodology is too well established to require further comment, except as to the particularities involved in the present application.
5 Both the index of ambiguity and that of relative seriousness have been considered worthy of examination. A list of 110 statements was accumulated as representative of considerable variety of criminal definitions. Some were taken from common law phrasings, checked against legal dictionaries. Others were taken from statutes and of a type presumed to be ministerially enforced. A third category included those designed to extend discretionary authority' to administrators. A fourth included definitions of more or less contested social policies which were in process of crystallization, but not necessarily included in statutory definitions. A few statements were included as indicative of standards of criminality no longer representing active social problems.
The raters of these statements into eleven equal appearing interval units in terms of the variable of more or less seriousness included fifty urban dwellers, about half of whom lived in New York City and the balance in Syracuse, and fifty rural dwellers in upstate New York.6 Each group was treated separately, although and the application of the concept to territorial areas under the title "Centralization" in Authority and the Individual (1937), pp. 210-239. 3 Reported in the 21 Journal of Abnormal and Social Psychology 384-400 (Jam, 1927) .
4 25 Journal of Criminal Law an4 Criminology, pp. 76-83. Using the most nearly comparable statements from Simpson's study for purposes of comparison with statements in the present study gives a Personian correlation of -. 90--.03 with the ratings made by the prisoners and a correlation of -. 83-.05-with those of the teachers.
See "Measuring the Severity of the Third Degree," XXIV Journal of Criminal Law and Criminology," pp. 485-503 and footnotes.
6 The fifty urban raters included 22 from New York, of whom 4 were lawyers, 9 professional and business men, 4 professional and business women, and 5 classed as housewives. All of these were drawn from income groups between about $2,500 the smallness of the samples permit of no more than suggestive conclusions. A separate treatment was given the data as a single unified body and the results from this are reported in more detail in the following tables. Tabular presentation appears briefest and least likely to interpose evaluation of results so as to prevent other evaluations to take place without suggestive influences. Examination of the classification of statements in the first eight tables will indicate that no effort has been made to separate definitions in accordance with any other than the element of likeness and difference evidenced under general headings descriptive of the interest affected. Moreover, no brief is held for the inclusion or exclusion . and $10,00I1 per family unit as nearly as evidence indicated without direct questioning. The 26 raters from Syracuse included 12 governmental office holders, none of whom was involved in criminal administration. The remaining raters were about equally divided between housewives and office workers. The rural raters included 17 professional and, business men from towns of less than 6,000 population, 10 governmental office holders not involved in criminal administration, and the remaining group farmers and housewives in about equal numbers. Of the total group 37 were women. No college student ratings were included, although a preliminary study' used to stabilize the scale made with college student raters showed conclusions correlating to a marked extent with the results of the completed study.
of particular statements in particular tables. The tabular presentation has little relationship to the order in which the statements were numbered for rating purposes. The rating number has been retained and appears for purposes of identification before each statement. Arrangement has been made in order of seriousness within each ness, although the ambiguity is high enough to indicate that quite a number of raters placed this practice in the higher ranges of seriousness. The relatively high ambiguities accord jury bribing (No. 34) and perjury (No. 29) may be significant in evaluating the difficulty encountered in dealing with these practices in the court trial processes. Noticeable is the low degree of seriousness accorded to non-cooperation with enforcement officers (Nos. 110, 84, 85) . This may represent suspicion and lack of faith in officialization of enforcement as it now exists. Criminal administrators might well consider findings of this type of having managerial utility in shaping -future policies in. dealing with the public. As a class of statements the group relating to public order and safety are consistently unambiguous in the opinion of raters when scaled in terms of relative seriousness. The exceptions are significant. Cruelty to animals (No. 62) is a relatively recent projection of policy to extend the moral objection to.brutality. The ambiguity is correspondingly higher than most of the long established criminal definitions. Driving an automobile while intoxicated (No. 66) is rated as of relatively high seriousness, but the lack of cultural agreement as to the exact degree is evidenced in the disunity of opinions. Reckless driving (No. 68) evidences similar qualities, with the index of ambiguity being higher and that of seriousness somewhat lower. The difficulty of parking enforcement is indicated when illegal parking before a fire hydrant (No. 60) is considered to be without appreciable seriousness.
Zoning and-billboard regulation involve aesthetics as well as other purposes. There seems to be considerable agreement that violation of a zoning law so as to decrease sunshine and fresh air (No. 91) is worthy of penalty, but when violation decreases beauty of the community (No. 90) the seriousness is lower and the ambiguity higher. Billboards are not considered to constitute a serious threat to safety of automobile highways (No. 89), and there is scant approval of elimination of billboards to enhance the beauty of countrysides (No. 88).
The long established crimes against personal security find usual reflection in high concurrencies as to seriousness .and ambiguity. Lynching (No. 71) stands out as an exception with a high rating as to seriousness, but with noticeable ambiguity. This lack of universality of agreement as to seriousness in New York State would furnish an interesting comparison with standards prevailing in the South. Manslaughter (No. 4) presents a record of high disagree- . 39) evidence the same type of confusion that permits legislative policy to shift from extreme to extreme without satisfying majorities for very long at a time. Noticeably less ambiguous, and evidencing less seriousness to the raters, are statements involving gambling practices. If a sample of citizenry sufficient to draw significant conclusions could be obtained 19) showed lack of agreement above 3.0 scale'positions. When the variation in types of behavior described, and the range of seriousness accorded different behaviors , (from 2.3 to 7.2) are considered the consistently low ambiguities evidences high cultural understandings. If ministerial enforcement of criminal law is supported in any classification in the present study, it is in the protection of property.
If presence of ambiguities in according relative seriousness might be explained in sex and moral relationships as due to breaking of old patterns of values, the presence of ambiguities in restrictions of economic freedom would seem to reflect the grappling with problems toward which crystalization of attitudes has not matured. Noticeable is the conclusion reached by the raters that none of the statements represent practices of outstanding seriousness when compared with crimes having longer standing. Equally noticeable is the fact that there is unquestioned evidence that penalties should attach to practices represented, even though seriousness is not marked. Legislation might be guided by such data as this if time and effort could be made available to gather a significant sample of citizen opinions.
What behaviors described in the statements are considered Corollary to the question relating to crimes of greatest seriousness is that as to those of least seriousness. Table X presents all of these rated below a scale position of 1.5, arranged in order of The employing of children for inmoral purposes .... 8S 10
The forcible taking hway of a man's child, wife or ward ( ascending seriousness. Significant may be the fact that quite a number of the behaviors described and rated as of extremely low seriousness, involve crimes entrusted to ministerial enforcement. Quite possibly administrative experience would warrant experimentation with enforcement of prohibitions of behaviors indicated through discretionary powers, at least to determine whether or not the element of intent, motive, status, or some other factor is not involved as a condition precedent to justification of imposing penalty. This suggestion may be particularly applicable in instances where the index of ambiguity is high enough (possibly above 3.0 or thereabouts; a matter requiring experimental determination in The destruction of shade trees without first obtaining a license from a governmental agency seeking to preserve beauty and shade in the community..
.8 88
The maintaining of a billboard so as to interfere with the natural beauty of the country-side ...... .9 60
The forcing of a suspected criminal to confess by using psychological tricks or misleading statements .9 39
The state of being drunk or overpowered by initoxicants (drunkenness If selection of discretionary methods of execution of criminal definitions is made as a consequence of lack of agreed values as to seriousness of defined behaviors, a summarization of statements evidencing greatest and least ambiguity might be significant. Table XI presents the statements evidencing greatest ambiguity; Table XII those evidencing least ambiguity and suggestively most subject to ministerial enforcement in terms of the criteria developed in this approach. It will be noted that ambiguity may be due to lack of clarity in the statement as it would apply to actual situations. Ambiguity may be due to inherent multiplicity of meaning to different raters and correctable by more accurate separation of elements. Or ambiguity may be due to confusion of values among raters. More penetrating experimentation is necessary before separation of these differentials can be made. With this qualification, the table seems to supply a basis for further analysis of the nature of citizen attitude toward criminal definition. Lack of crystallization of developing attitudes toward new problems of social control seem to be suggested in a number of statements, breakdown of previous patterns in others, and clashes of economic, biologic and moral values in others which may reflect the impingement of changing environmental forces of indefinite variety. But the table gives little support to the presumption that laws entrusted to ministerial enforcement are most agreed upon in terms of seriousness. If discretionary enforcement is to be utilized a'question of the conditions to the selection of laws to be so enforced may prove significant, even if the methodology evidenced in the present approach proves inadequate. Another comment seems fitting. Students of public administration tend to elevate "efficiency" to be the criterion sine quo non of administration. How can there be determinable efficiency when the ends are confused, or where there is basic clash between citizen support and legislative definition? Which standard is the activity of the administrator to be measured against in considering efficiency in his accomplishments? Table XII is presented immediately following Table XI . It presents the statements found least ambiguous by the 100 raters.
It should be noted that statements falling at extreme positions as to seriousness or its lack, must, as a limitation of the methodology be relatively unambiguous. One of the reasons for ambiguity in a sample of raters taken from diverse groups is that there may be differentials among the group interests. Adequate determination of the seriousness and The destruction of shade trees without first obtaining a license from a governmental agency seeking to preserve beauty and shade in the community.. 2.0 .9 ambiguity of specified definitions requires adequacy of sampling all groups affected to obtain the degree of stability warranting conclusions as to cultural patterns within the jurisdiction in question. Lack of time and opportunity has limited the study presented to the rating of fifty urban and fifty rural people. A fundamental query relates to the extent to which agreement exists among the two groups included in a single "sovereign" unit. Quite possibly the extension of the type of analysis projected in this approach will permit more adequacy in defining areas of common problems; since problems in a democracy are what the people agree are problems.
The urban-rural differential, for example, might prove more .of a justifiable foundation for separating areas of administration or legislation than present state areas. Table XIII presents the statements indicating greatest disagreement between urban and rural raters in order of decreasing differential. All other crimes, except the twenty-three, in the list of one hundred ten, were so close as to make differentials unimportant in light of the small sample of attitudes. Even the data presented must be carefully qualified because of the smallness of numbers. But the differentials are suggestive at least. 
